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E.O. 11652: N/A 

TAGS: ECOSOC, EGEN, EINV 

SUBJECT: ECOSOC WORKING GROUP ON ILLICIT PAYMENTS - 
SECOND SESSION 

REF: (A) STATE 267952; (B) STATE 196622; (C) STATE 184175; 

(D) STATE 179170 

1 . AS INDICATED IN REFTEL A, ECOSOC AD HOC INTERGOVERNMEN- 
TAL WORKING GROUP ON CORRUPT PRACTICES WILL HOLD ITS FIRST 
SUBSTANTIVE MEETING JANUARY 31 TO FEBRUARY 11, 1977. 

2. FIRST MEETING OF THE GROUP IN NOVEMBER 1976 WAS LARGELY 
PROCEDURAL BUT U.S. CIRCULATED ITS "PRELIMINARY IDEAS" ON 
AN ILLICIT PAYMENTS TREATY. A SUMMARY FOLLOWS: 

THE U.S. "IDEAS" FOR A TREATY ARE AIMED AT DETERRING 
BRIBERY AND EXTORTION INVOLVING PUBLIC OFFICIALS. NEARLY 
ALL COUNTRIES HAVE LEGISLATION PROHIBITING BRIBERY, BUT 
MEASURES OF INTERNATIONAL COOPERATION ARE NECESSARY TO HELP 
MAKE THESE LAWS EFFECTIVE. INTERNATIONAL COOPERATION IN 
THE FIELD OF CRIMINAL LAW CAN BEST BE EFFECTED BY A MULTI 
LATERAL TREATY TO BE IMPLEMENTED BY NATIONAL LEGISLATION. 

A TREATY FOR THIS PURPOSE COULD BE BASED ON THE FOLLOWING 

CONCEPTS: 
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(1) ENFORCEMENT OF THE BRIBERY LAWS OF HOST (AND IMPORT- 
ING) COUNTRIES; 

(2) COOPERATION BY ALL CONTRACTING STATES IN THE INVES- 
TIGATION AND PROSECUTION OF OFFENDERS INCLUDING THE 
EXCHANGE OF RELEVANT INFORMATION BY THE LAW ENFORCEMENT 
AUTHORITIES OF THE CONTRACTING STATES; 

(3) UNIFORM DISCLOSURE LEGISLATION BY ALL CONTRACTING 
STATES AS PRESCRIBED BY THE TREATY. UNDER THIS LEGISLA- 
TION, ENTERPRISES WOULD BE REQUIRED TO REPORT AGENTS' FEES 
AND OTHER PAYMENTS MADE TO PUBLIC OFFICIALS OR TO INTER- 
MEDIARIES TO SECURE AN INTERNATIONAL COMMERCIAL TRANS- 
ACTION WITH A GOVERNMENT AGENCY OR TO INFLUENCE THE PER- 
FORMANCE OF AN OFFICIAL ACT. REGARDLESS OF THE LEGALITY OR 
THE PROPRIETY OF THE PAYMENT. THESE REPORTS WOULD BE 
MADE TO BOTH HOME AND HOST GOVERNMENTS AND WOULD BE 
AVAILABLE TO THE PUBLIC. FALSE REPORTING OR FAILURE TO 
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REPORT WOULD BE PUNISHED UNDER THE CRIMINAL LAWS OF THE 
CONTRACTING STATES. TO AVOID BURDENSOME ADMINISTRATION, 

NO REPORTS WOULD BE REQUIRED IN RESPECT OF SMALL INTER- 
NATIONAL TRANSACTIONS OR OF SMALL PAYMENTS. 

3. NEW U.S. ADMINISTRATION IS ACTIVELY STUDYING ITS 
OPTIONS FOR BOTH DOMESTIC AND INTERNATIONAL ACTION TO 
DETER BRIBERY IN INTERNATIONAL TRANSACTIONS. ALTHOUGH 
NO DECISIONS HAVE BEEN MADE, U.S. DELEGATION TO WORKING 
GROUP MEETING IS BEING INSTRUCTED TO REAFFIRM U.S. POLICY 
IN FAVOR OF INTERNATIONAL ACTION AND TO CONTINUE TO TAKE 
THE INITIATIVE IN THIS MATTER. U.S. DEL IS ALSO BEING 
INSTRUCTED TO FORMALLY TABLE FOR DISCUSSION THE PROPOSALS 
CIRCULATED BY THE U.S. AT NOVEMBER MEETING. 

4. EMBASSIES ARE REQUESTED TO MEET WITH APPROPRIATE 
OFFICIALS TO REAFFIRM U.S. INTEREST IN AN INTERNATIONAL 
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AGREEMENT ON ILLICIT PAYMENTS AND ANNOUNCE U.S. INTENTION 
TO PRESENT ITS PROPOSALS FOR CONSIDERATION. IN DOING 
SO, EMBASSIES MAY WISH TO REVIEW THE ARGUMENTS IN FAVOR 
OF AN AGREEMENT, DRAWING ON REFTEL D. 

5. IN ADDITION, IT IS IMPORTANT THAT U.S. KNOW INTEN- 
TIONS OF GOVERNMENTS INVOLVED WITH RESPECT TO JANUARY 31 
MEETING. SPECIFICALLY, WE WOULD LIKE TO KNOW (A) WHAT IF 
ANY THOUGHTS GOVERNMENTS HAVE ON THE DESIRABILITY AND 
SUBSTANCE OF AN ILLICIT PAYMENTS TREATY, AND (B) WHO WILL 
BE THEIR DELEGATES. IN DISCUSSIONS, EMBASSY OFFICIALS 
MAY INDICATE THAT WHILE U.S. IS PROPOSING A TREATY BASED 

ON UNIFORM DISCLOSURE LAWS AND COOPERATION IN ENFORCEMENT, 
IT IS RECEPTIVE TO OTHER IDEAS REGARDING ILLICIT PAYMENTS. 

U.S. REMAINS OF THE VIEW, HOWEVER, THAT A TREATY SHOULD BE 
LIMITED TO "CORRUPT" PAYMENTS, I.E. BRIBERY AND THE CON- 
TROL THEREOF, AS SPECIFIED IN THE MANDATE OF THE WORKING 
GROUP CONTAINED IN ECOSOC RESOLUTION 2041 (QUOTED IN REFTEL 
B). 

VANCE 
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